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Sr. | Activities Sections / Acts / Compliance To whom to
No. Rules / Regulations, Due Date be submitted
Clauses, etc. etc.

1. Pay Service Tax collected Section 68 read The Finance Act 5" November Service Tax
during the previous month by with Rule 6 1994 Authorities
persons other than individuals, Service Tax Rules,
proprietors and partnership firms 1994
in GAR.-7

2. Pay excise duty on the goods Rule 8(1) The Central Excise 5" November Excise Authorities
removed from the factory or the Rules, 2002
warehouse during previous month

3. Deposit TDS from Salaries for the| Section 192 Income Tax Act, 7" November Income Tax
previous month in Challan No.281 1961 Authorities

4. | Deposit TDS on Contractor's Bill/ | Section 194C to | Income TaxAct, 7" November Income Tax
Rent Advertising/ Professional Section 194J 1961 Authorities
service Bill deducted in the
previous month

5. File return of exposure to Para 22 NBFC-D Prudential 7" November RBI
capital markets in Form NBS-6 Norms Directions,

(NBFC-D) 2007

6. File a monthly return in RBI Circular Department of Non- | 7" November RBI

prescribed format (NBFC-ND) No. DNBS (RID) Banking Supervision|
CC No. 57/02.02.15/ | RB!
2005-06

7. Submit monthly Central Excise Rule 12(1)/17(3) Central Excise 10" November Excise Authorities
E.R.1 Return (E.R. 2 return for Rules, 2002
100% EOU/units in FTZ/SEZ)

8. Submit monthly return by Rule 9(7) CENVAT Credit 10" November Superintendent of
manufacturer of Final Product Rules, 2004 Central Excise
(not SSI)

9. Submit return containing Rule 9A CENVAT Credit 10" November Superintendent
information of principal input for Rules, 2004 of Central Excise
the preceding month in E.R.6

10. | File monthly return in Form Paragraph 10 of | For exempted 15" November Provident Fund
no. F4(PS) of members joining the Employees’ establishments under Commissioner
service during the month Deposit Linked - the Employees’

Insurance Provident Funds
Scheme, 1976 and Misc. Provisions
Act, 1952

11. | File monthly return in form Paragraph 20(2) For exempted 15" November Provident Fund
no. 5(PS) of Members leaving of the Employees’ | establishments Commissioner
service during the previous month Pension Scheme | under the

1995 Employees’ Provident
Funds and Misc.
Provisions Act, 1952

12. | File monthly return in Form Paragraph 10 of | For exempted 15" November Provident Fund
no. 2(IF) of employees entitied the Employees’ establishments under Commissioner
for membership of Insurance Deposit Linked the Employees’

Fund. Insurance Scheme, | Provident Funds
1976. and Misc. Provisions
Act, 1952

13. | File monthly return in Form Paragraph 10 of | For exempted 15" November Provident Fund
no. 3(IF) for members of Insurance the Employees’ establishments under Authorities
Fund Leaving service during the | Deposit Linked the Employees’
month. Insurance Provident Funds

Scheme, 1976. and Misc. Provisions
Act, 1952

14. | Deposit duty on goods cleared Rule 8(1) second | Central Excise 15" November Excise Authorities
during a calendar month, where | proviso Rules, 2002
an assessee is availing of the
exemption under a notification
based on the value of clearances
of goods from factory or
warehouse, in a financial year,

15. | Pay monthly Provident Fund dues| (a) Paragraph 38 | (a) Employees’ 15" November Provident Fund

of Employees’
Provident
Funds Scheme,|
1952

(b) Section 418 of
the Companies
Act, 1956

Provident Funds
and Misc.
Provisions Act,
1952

(b) Exempted
Scheme

Authorities

Trustees of
Provident Fund
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Sr.
No.

Activities

Sections /
Rules /
Clauses, etc.

Acts /
Regulations,
etc.

Compliance
Due Date

To whom to
be submitted

17.

18.

19.

20.

21.

22.

23.

24,

25.

26.

27.

File Form No.5 for employees
joining during the previous month

Pay ESI contribution for the
previous month

Submit monthly return and pay
tax for the previous month (if tax
liability during the previous year
exceeds Rs.100,000)

Submit monthly return in Form
N-18 and pay Sales Tax for the
previous month

Submit monthly return of
Provident Fund for the previous
month

Submit monthly return of
Professional Tax if tax liability is
Rs. 20,000 or more in Form No.lll
(Return-cum-Challan)

Conduct Yearly MVAT audit in
Form 704 for dealer iiable to pay
VAT and turnover either of sales
or purchases exceeding Rs.40
lakhs AND for dealer holding
liquor licence

Submit limited review report for
the quarter ended 30th
September

Submit an Annual Financial
Information Statement for the
preceding financial year

Issue TDS Certificate in Form
16A to vendors (with respect to
TDS deducted in the previous
month)

Credit Professional Tax deducted
in the previous month in Form VIII

Submit Form 7

Paragraph 36(1)
& (2) of Employees’
Provident Funds
Scheme, 1952

Regulation 31

Rules 17/18 and
41
Rules 22 and 23

Paragraph 38 of
Employees’
Provident Funds
Scheme, 1952

Rule 11(3)(c)

Section 61Rule
65

Clause 41

Rule 12(2)
Rules, 2002

Section 203

Rule 17

Regulation 26

Employees’ Provident
Funds and Misc.
Provisions Act,
1952

Employees’ State
Insurance Act,
1948 & Employees’
State Insurance
(Gen) Regulations,
1950

The Maharashtra
Value Added Tax
Act, 2005 and

Rules thereunder

The Bombay Sales
Tax Act, 1959 and
the Bombay Sales
Tax Rules, 1959
Employees’
Provident Funds
and Misc. Provisiors
Act, 1952

The Maharashtra
State Tax on
Professions, Trades,
Callings and
Employments Act,
1975 &The
Maharashtra State
Tax on professions,
Trades, Callings and
Employments Rules,
1975

The Maharashtra
Value Added Tax
Act, 2005 and Rules
thereunder

Listing Agreement

Central Excise

Income Tax Act,
1961

The Maharashtra
State Tax on
Professions, Trades,
Callings and
Employments Act,
1975 &The
Maharashtra State
Tax on professions,
Trades, Callings
and Employments
Rules, 1975
Employees’ State
Insurance Act,
1948, Employees’
State Insurance
(Gen.) Regulations,

15" November

21t November

21t November

25™ November

25™ November

30™ November

30™ November

30™ November

30™ November

30™ November

Within 15 days of
such deduction

Within 42 days
of termination of
the contribution
period

Provident Fund
Commissioner

ESIC Authorities

Sales Tax Authorities

Sales Tax Authorities

Provident Fund
Commissioner

Profession Tax
Authorities

Sales Tax Authorities

Stock Exchanges

Superintendent of
Central Excise

Income Tax
Authorities

Profession Tax
Authorities

ESIC Authorities





INCOME TAX -  SH.HIMANSHU GOYAL-9899566764

· On a perusal of Central Board of Direct Taxes Instructions 1979 and 1985 it is clear that the monetary limits prescribed by the Board for filing applications under Section 256(2) of the Income-tax Act, 1961, are to be considered in each assessee’s case separately and where the Tribunal passes an order for more than one assessment year, the cumulative tax effect in the order passed by the Tribunal has to be considered.  If the cumulative tax effect is more than the monetary limit only appeals/applications can be filed by the Revenue. CIT vs Arvind Nilkanth Kedar  [2007] 294 ITR 419 (Bom)

· Business expenditure—Purchase of machinery to be paid for in foreign currency—Fluctuation in foreign exchange rates—Increase in liability due to foreign exchange fluctuation as per exchange rate prevailing on last date of financial year—Allowable—CBDT Circular No. 8 of 2002 dated 27-8-2002—Income-tax Act, 1961, ss. 37, 43A .CIT vs Woodward Governor of India (P) Ltd.  [2007] 294 ITR 451 (Del)

· Revision—Condition precedent—Order must be erroneous and also prejudicial to Revenue—No finding by Commissioner that order was erroneous—Question relating to computation of special deduction—Two views possible on question—Commissioner not justified in setting aside order of Assessing Officer and remanding matter—Income-tax Act, 1961, ss. 80-IA, 263.

· A bare reading of Section 263 of the Income-tax Act, 1961, makes it clear that the pre-requisite for the exercise of jurisdiction by the Commissioner suo motu under it is that the order of the Income-tax Officer is erroneous in so far as it is prejudicial to the interests of the Revenue.  The Commissioner has to be satisfied of twin conditions, namely, (i) the order of the Assessing Officer sought to be revised is erroneous; and (ii) it is prejudicial to the interests of the Revenue.   If one of them is absent—if the order of the Income-tax Officer is erroneous but not prejudicial to the Revenue or if it is not erroneous but is prejudicial to the Revenue—recourse cannot be had to Section 263(1) of the Act.  The provision cannot be invoked to correct each and every type of mistake or error committed by the Assessing Officer, it is only when an order is erroneous that the section will be attracted.  When an Income-tax Officer adopted one of the courses permissible in law and it has resulted in loss of revenue, or whether two views are possible and the Income-tax Officer has taken one view with which the Commissioner does  not agree, it cannot be treated as an erroneous order prejudicial to the interests of the Revenue unless the view taken by the Income-tax Officer is unsustainable in law.  CIT vs Mepco Industries Ltd  [2007] 294 ITR 121 (Mad)  

· Charitable purposes—Exemption—Exclusion from exemption—Sub-section (1)(b) of Section 13 applies only to charitable trusts and charitable institutions—Trust for charitable and religious purposes is not covered by Section 13(1)(b)—Income-tax Act, 1961, ss. 11, 13(1)(b).

· The Tribunal, inter alia, held that the assessee-trust was a religious trust entitled to the benefit of Section 11 of the Income-tax Act, 1961, and that the bar contained under Section 13(1)(b) was not applicable.  On a reference:

· Held, that if Jainism was accepted to be a religion, from the covenants of the trust deed it could be spelt out that not only to propagate Jainism or help and assist maintenance of the temple, sadhus, sadhvis, etc., yet other goals were set in the trust deed.  The trust would then become a charitable trust and also a religious trust or it could be addressed as a charitable religious trust, and if that be so Section 13(1)(b) would not be applicable. CIT vs Chandra Charitable Trust  [2007] 294 ITR 86 (Guj)  

· Section 148 of the Income-tax Act, 1961—Income escaping assessment—Issue of notice for—Assessment year 1997-98—Assessing Officer received intra-departmental information to effect that assessees had taken a bogus entry of long-term capital gain by paying equivalent amount in cash together with some premium for taking a cheque of that amount, on which basis Assessing Officer issued notice under Section 148—Assessees’ income was reassessed where Assessing Officer levied penalty and issued a demand notice and also charged interest—Information received by Assessing Officer did not indicate source of capital gains—There were absolutely no details available and information supplied was extremely scanty and vague—Assessing Officer did not verify correctness of information received by him but merely accepted truth of vague information in a mechanical manner—Assessing Officer had not even recorded his satisfaction about correctness or otherwise of information or his satisfaction that a case had been made out for issuing a notice under Section 148—Whether in Assessing Officer’s action of issuing notice under Section 148 was unjustified—Held, yes. CIT, Delhi X vs Atul Jain  [2007] 164 Taxman 33 (Del)

· Search and seizure—Block assessment—Levy of surcharge—Proviso to s. 113 inserted w.e.f. 1st June, 2002, by the Finance Act, 2002, has no retrospective effect and, therefore, surcharge is not leviable on tax worked out on undisclosed income where the search was conducted prior to 1st June, 2002. CIT vs Rajiv Bhatara  [2007]  212 CTR 77 (P & H)

· Deduction of tax at source—Short deduction—Employee simultaneously working under more than one employer—Liability to deduct tax at source arises only after employer furnishes such details of income from other employer—Employees furnishing details of such payments only in March, 2000, relating to Financial Year 1998-99—No short deduction—Tax deductor not an assessee in default—Income-tax Act, 1961, S. 192.  CIT vs Marubeni India (P) Ltd.    [2007] 294 ITR 157 (Del)

· Reassessment—Limitation—Notice after four years—No reasons recorded in notice but disclosed subsequently—No discovery of new material—No error of calculation of deduction under Section 80HHC—No case of Revenue of non-receipt of proceeds in convertible foreign exchange—Disallowance of certain expenses on same facts—Change of opinion—Reassessment barred by limitation—Income-tax Act, 1961, ss. 80HHC, 147, 148, 149. Anil Kumar Bhandari vs JCIT & Ors  [2007] 294 ITR 222 (Cal)

· The period of limitation provided under sub-section (2) of Section 263 of the Act would begin to run from the date of the order of assessment and not from the order of assessment.   The revisional jurisdiction having, thus, been invoked by the CIT beyond the period of limitation, it was wholly without jurisdiction rendering the entire proceeding a nullity. AIT-2007-267-SC in Supreme Court of India, Appeal (Civil) 3301 of 2007 CIT, Chennai vs Alagendra Finance Ltd  
· When an assessee files a revised return showing higher income and gives an explanation that he offered higher income to buy peace of mind and avoid litigation, penalty could not be imposed merely on account of higher income having been subsequently declared.  CIT vs Suraj Bhan [2007] 294 ITR 481 (P&H)

· AY 2003-04.  The assessee was in the business of printing lottery tickets.  The only raw material used was paper.   It did not maintain any stock register.  Even in the absence of such a stock register it was possible to verify its closing stock since purchases of paper and use of paper was verifiable from the bills of purchases and quantity of tickets sold.  No other defect was found in the books of accounts.  The accounts of the assessee could not be rejected.  Delhi Securities Printers vs DCIT  [2007]  15 SOT 353 (Del)
SEB/SECURITIES LAWS BY SHRI C.M.BINDAL - 9414962454 

 NOTIFICATIONS/CIRCULARS/REGULATIONS/RULES:

· Beneficiary owner account for non-body corporates – Proof of identity and proof of address are no longer required while opening a beneficial owner account. – MRD/DOP/ Dept/Cir-12, dated 7th September, 2007.

· Exchange traded derivative transactions – Clearing members are permitted to accept foreign sovereign securities with `AAA’ rating – SEBI/DNPD/Cir-32/2007, dated 11th September, 2007.

· SEBI introduces Fast Track Issuance of Securities – Press Release No. 242/2007, dated 24th August, 2007.

· Exchange traded derivative transfer – Clearing members are now permitted to accept foreign sovereign securities with AAA rating as collateral from foreign institutional investors. Circular No. SEBI/DNPD/CIR-32/2007, dated 11th September, 2007.

· Mutual Funds – Overseas investments by – Additional guidelines. Circular No. SEBI/IMD/CIR No. 7/104753/07, dated 26th September, 2007.

· Cancellation of Certificate of Registration of GIC  Mutual Fund. Press Release No. 260/ 2007, dated 20th September, 2007.

· Establishment of connectivity with both depositories NSDL and CDSL – Companies eligible for shifting from Trade for Trade Segment (TFTS) to Rolling Segment. Circular No. MRD/DOP/SE/CIR –13/07, dated 8th October, 2007.

· Paper for discussion on Offshore Derivative Instruments (Participatory Notes) issued on 16th October, 2007 – This paper sets out the proposed policy measures on Offshore Derivative Instruments (Participatory Notes). 
G.L. SULTANIA & ANR. V. SEBI (2007) 137 COMP CAS 658 (SC)

OFFER PRICE – VALUATION OF SHARES: 

· Valuation of shares is not only a question of fact, but also raised technical and complex issues which may be appropriately left to the wisdom of the experts, having regard to the many imponderables which enter the process of valuation of shares. If the valuer adopts the method of valuation prescribed, or in the absence of any prescribed method, adopts any recognized method of valuation, his valuation cannot be assailed unless it is shown that the valuation was made on a fundamentally erroneous basis, or that a patent mistake had been committed, or the valuer adopted a demonstrably wrong approach or a fundamental error going to the root of the matter. Board not only considered the offer document submitted by the acquirers along with the report of the valuer, it took the precaution to seek the opinion of another expert valuer in view of complaints made by some shareholders. Appellants cannot therefore make a grievance that their objections were not given due weightage. Board acted in a reasonable manner and in consonance with the regulations. Only after considering all relevant matters it approved the offer price to be incorporated in the public offer document. Report submitted by P & Co. cannot be assailed on the ground that it does not take notice of various factors mentioned in regn. 20(5)(c) of the Takeover Code. Valuer has in fact referred to the said regulations and enumerated the factors to be taken into account. It has thereafter proceeded to make the necessary calculations after giving due weightage to various factors. Valuer, P & Co. has not committed any such error which may justify Court’s interference. They have considered all the factors relevant under regn. 20(5)(c) of the Takeover Code and have adopted a reasonable approach which does not call for interference. [SEBI (Substantial Acquisition of Shares and Takeovers) Regulations, 1997, Regn. 20(5)].

CLASSIC CREDIT LTD. VS. SEBI (2007) 76 SCL 57 (SAT-MUM)

· For breach of regns. 7 and 10 of Takeover Regulations –Acting in concert. Regulation 3 exempts the acquisition made through preferential allotment only from regns. 10, 11 and 12. It does not exempt the acquisition from the provisions of regn. 7. Since preferential allotment is not exempt from regn. 7, Classic alongwith the other two had violated regn. 7 by not disclosing their shareholding to the target company. Since K was in control of the companies and was managing them, it has to be presumed that the entities were `persons acting in concert’ with each other. It is clearly stated in the show-cause notice that the appellant acted in concert with other entities while acquiring the shares. It was not necessary that sub-clause (2) of regn. 2(1)(e) had to be referred to. Appellant was shown as the beneficial owner of those shares in the records of the depository. This being so, the appellant will be deemed to be the beneficial owner in view of the provisions of s. 2(1)(a) of the Depositories Act, 1996. Argument that the shares were held in trust cannot be accepted because if that were so, then a declaration to that effect under s. 187C of the Companies Act, 1956 had to be made. Since the limits prescribed by both the regns. 7 and 10 had been exceeded and the entities neither disclosed their shareholding nor did they make the public announcement, they violated both the regulations. Each of them was guilty of violating the provisions for which a penalty could be imposed on them. It cannot be said that only one breach was committed. Adjudicating Officer was, therefore, right in levying penalty on each of them. [SEBI (Substantial Acquisition of Shares and Takeovers) Regulations, 1997, regns. 2, 3, 7 and 10].

ASHA ANIL KUMAR KATARIA VS. ASHOK KUMAR (2007) 80 CLA 323 (BOM.):

· A recovery suit in respect of shares purchased and sold does not challenge any order passed by SEBI Board/Adjudicating Officer. Section 21 at least indicates that civil court shall continue to have jurisdiction over the subject matters for which the authorities under the Act are not empowered to decide the matter. Hence, by implication the jurisdiction of the civil court does not stand barred by any of the provisions of the Act in a case where a plaintiff dealing in shares and securities brings a suit for recovery against a defendant who has purchased and sold shares through him, and both of them are non-members of stock exchange. [SEBI Act, 1992, Sections 20A, 11 and 21 read with other sections of Chapter IV].
CUSTOMS, CENTRAL EXICSE   - BY SHRI  P K MITTAL 

AND SERVICE TAX-  
· The Show Cause Notice is the foundation for levy and recovery of duty and interest and in case Rule 7 of Central Excise ( Valuation) Rules 1975 have not been invoked in the Show Cause Notice, it shall not be open to the Commissioner to invoke the said Rules in the Order-in-Original passed by him.  The Order-in-Original cannot go beyond the allegations/ contentions raised in the Show Cause Notice.  CCE Vs. Ballarpur Industries Ltd. 2007 (215) ELT 489 SC.

· When the cross-examination of Departmental Officers has commenced and he seeks time for perusal of documents to enable him to answer a specific query, the Commissioner abruptly cannot stop further cross-examination of such officers, the order-in-original so passed by the Commissioner in the absence of further cross-examination, suffers from the vices of violation of principle of natural justice.  Technicom System India Pvt.Ltd. Vs. CCE 2007 (215) ELT 546.

· The assessee is not entitled to claim deduction on account of “ interest receivables” from the sales price for the purpose of arriving at the assessable value where the assessee failed to establish that the price charged for the goods sold to a customer on credit basis contained an inbuilt element of interest.  Castrol India Ltd. Vs. CCE 2007 (216) ELT 30.

· The service of transportation used by the manufacturer in or in relation to the clearance of final product from place of removal to place of delivery  is also “input service” and the service tax paid on such outward transportation of goods sold from Depot to godown of purchaser is “input service” and the manufacturer is entitled to take the cenvat credit of service tax paid on such transportation. Indian Cements Ltd vs. CCE 2007 (216)ELT 81 (Tri)  This judgment is contrary to the previous judgment of Tribunal in the case of Gujarat Ambuja Cements Ltd. Vs. CCE 2007 (212) ELT 410.

· Up-gradation and/or improvisation of obsolete computer system (but unused system) does not amount to manufacture of a new product within the meaning of Section 2(f) of the Central Excise Act, and, therefore, no Excise Duty shall be payable by the party on such up-gradation and/or improvisation.. CS  Infotech Limited Vs. CCE 2007 (216) ELT 107.

· In order to constitute goods for the purpose of deciding as to whether the manufacture has taken place within the meaning of Section 2F of the Central Excise Act, the Department should establish that the process amounts to manufacture of goods and also the goods are marketable.  The burden is always on the Department to prove that the product has been manufactured and is marketable.  Board of Trustees Vs. CCE 2007 (216) ELT 513.

· In case duty has been deposited before issuance of Show Cause Notice, no penalty is imposable U/s 11AC of the Central Excise Act.  CCE Vs. Innotech Pharmaceuticals Ltd. 2007 (216) ELT 515 (Bombay).

· Once the product is excisable U/s 4A of the Central Excise Act i.e. payment of Excise Duty on MRP, actual price paid by dealer is irrelevant and the fact that insurance charges collected were in excess of payment to insurance company could not compel departure of MRP.  Gujarat Gold Coin Ceramics Ltd Vs. CCE 2007 (216) ELT 527 (Tribunal).

· In case a dealer incurred advertisement expenses  for promoting the sale of product manufactured by the manufacturer, such advertisement expenses are not required to be added to the assessable value. Ford India Pvt.Ltd. vs. CCE 2007 (216) 530 (Tribunal).

· In case M.S.Tanks of various capacities have been fabricated at site and permanently fastened to the earth and cannot be removed except without dismantling the same are immovable property not liable to excise duty.  But, however, small tank, which are easily movable and marketable are liable to payment of duty.  Prodip Engineering Works  Vs. CCE 2007 (216) ELT 534 (Tribunal).

· All Chinese product cannot be held to be comparable product and, therefore, enhancement of assessable value for calculation of payment of excise duty is not permissible. The Department must spell out the reason for rejection of transaction value. RSH Distribution India Pvt.Ltd. Vs. Commissioner of Customs 2007 (216) ELT 560 (Tribunal).

COMPANIES ACT & CORPORATE LAWS –BY SHRI P K MITTAL

· The Petition U/s 397 and 398 of the Companies Act for oppression and mis-management cannot be stayed just because there happens to be an Arbitration Agreement between the parties as substantial relief claimed in the petition for oppression and mis-managemenmt cannot be granted by an Arbitrator but can only be granted the Company Law Board. Das Lagerway Wind Turbines Ltd. Vs. Cynosure Investments Pvt.Ltd. 2007 (80) CLA 211 Madras.

· In an Scheme of Amalgamation, the share capital of the Transferor Company shall stand merged with the Authorized  Share Capital of the Transferee Company, no fees is payable either to the ROC or any stamp duty is payable to the State Government. Om Metal Infra Projects Ltd. 2007 (80) CLA 143 (Rajasthan).

· The Provisions of Section 630 of the Companies Act, 1956 relate to wrongful with-holding of property also applies to employee who was previously in the service of the Company and whose services have been dispensed with. The complaint under Section 630 of the Companies Act, 1956 filed by the company for the recovery of immoveable property is not barred just because employee has challenged his termination of service before the Industrial Court. Rajesh Kumar Singh Vs. State of U.P 2007 (80) CLA 148 Allahabad. 

· In a Scheme of Arrangement U/s 391 of the Companies Act, 1956, when the compromise has been arrived at  with the secured creditors who have taken commercial decision, the order passed by the Hon’ble Company Judge U/s 391 of the Companies Act shall bind all creditors (i.e. all Banks and Fis) except one creditor i.e. Bank who has not given consent and whose case is pending before the Debt Recovery Tribunal for recovery of the debt due and to the extent of non-consent by one Bank, such Scheme of Arrangement shall stand modified.  IMP Powers Limited 2007 (80) CLA 175 Bombay.

· The Scheme of arrangement U/s 391 of the Companies Act, 1956 could be challenged where the objection raised by the creditor go to the route of the matter and the scheme tented with unfairness.  TCI Infrastructure Finance Ltd. 2007 (80) CLA 396 Rajasthan.

· Where a complaint U/s 113 of the Companies Act, has been filed after more than one year from the date of knowledge of commission of offence, the same would be barred by law of limitation prescribed U/s 468 of  Cr.P.C.  Such stale complaint are liable to be quashed U/s 482 of Cr.P.C. by the High Court  Vinod Baid Vs. State of A.P. 2007 (80) CLA 425 A.P.

· Where the Company has completed all formalities for shifting of Registered Office, but however, the Registrar of Companies does not register the return about the shifting of Registered office to a new place, the Notice U/s 433 and 434 sent at the new address is full compliance and the party cannot be heard to say that since ROC has not registered the return informing new address, therefore, service of statutory notice at new address is not full compliance of law.  Munirabad Chemicals Co. Vs. RC Modi Exports Pvt.Ltd. 2007 (80) CLA 447 Bombay.

· Section 111(4) of the Companies Act,1956 does not prescribe any time limit for making application for rectification of Register of Members and, therefore, Article 137 of the Limitation Act would apply.  Even if there are serious disputed questions of facts, yet CLB will not relegate the party to Civil Court but would decide itself. Dhruv Agrawal Vs. Bunny Investment and Finance Pvt.Ltd. 2007 (80) 452 Company Law Board.

· In case a party fails to comply with the orders of the Company Law Board as well undertaking to repay the deposit of the depositors of the company, such deliberate designs would amount to contempt of court and proceedings U/s 12 of the contempt of Court act shall lie against the Company.  EDPUGANTIBAPANAIAH Vs. K.S.Raju 2007 (80) CLA 474 (A.P). 

· In an Award of Contract by a Government, the Government is entitled to refuse to accept the bid of the lowest bidder so long as the procedure adopted in a decision making is bonafide and is based on objective consideration and is not tented with bonafide or arbitrary.  Seimens Public Communications Network Pvt.Ltd. Vs. Union of India and Others 2007 (143) DLT 351 DB.

· A clause in the agreement prohibiting the dealer to engage directly or indirectly in various activities relating to display, promotion, sale, distribution or servicing of motor vehicles sold by the competitor company,  cannot be challenged by the Director General (IR) being the Restrictive Trade Practice within the meaning of Section 33 (i)© of the MRTP Act as the said clause has not impeded competition but in fact it would have promoted competition and provide better sales service to the customer specially in view of the negligible market share of the Company who has inserted such clause in their Dealer Agreement . Director General (IR) Vs. General Motors India Ltd. 2007 (CTJ) 215.

· The non-refund of Security Deposit pursuant to termination of dealership, does not tenta-mount to unfair trade practice within the meaning of  MRTP Act. The refund of security deposit will be governed by the terms and conditions of the Agreement entered into between the company and the dealers.  DG Vs. Sona Spieces Pvt.Ltd. 2007 CTJ, 221.

· Although, the Hire Purchase Agreement may give right to the Bank to take possession of the vehicle but bank cannot take possession by use of force and have to follow statutory remedy, which be available in the law.  Citicorp Maruti Finance Ltd. Vs. S.Vijaya Lakshmi 2007 (CTJ) 1145 National Commission.

· Simply because there was tampering of meter seal could not lead to the conclusion that there was a theft of electricity.  Penalty imposed upon the consumer is liable to be struck down. Dakshim Haryana Bijali Vitharan Nigam Ltd. Vs. Suresh Kumar 2007 (CTJ) 1174 National Commission

· If the borrower is not satisfied with the action taken U/s 13(4) of Securitization Act, it is opened to the Borrower to file an appeal U/s 17 before the Debt Recovery Tribunal, but the borrower cannot, by, by-passing the statutory appeal, file writ petition under Article 2206 of the Constitution of India before the High Court.  S.K.Agarwala Vs. State of Assam 2007 (80) 364 Guwahati.

· U/s 13 (4) of Securitization Act, FI/Bank is entitled to take possession of immovable property either from Borrower or from any other person who is in occupation of the secured immovable property and the tenant cannot allege that he cannot be removed except in accordance with law.  Further any local/State Law under Section 13(4) of Securitization Act shall over-ride the provisions of State/Local Laws granting protection to the tenant. Shree Laxmi Products Vs. State Bank of India 2007 (80) CLA 371 Madras.

· The withdrawal of Original Application ( i.e. Suit for Recovery of Money) pending before Debt Recovery Tribunal by the Bank/Financial Institutions is not a condition precedent for taking action U/s 13 of the Securitisation Act. In other words, if the such suit for recovery of money from the creditor filed by the Bank is pending before DRT, the Bank or Fis can, simultaneously, initiate action under Section 13 of SECURITISATION ACT also without withdrawing their case from DRT.  IDBI Ltd Vs. Kamaldeep Synthetics Ltd. 2007 (80) CLA 157 Madras.

· The factum of negotiation for obtaining financial assistance/loan on behalf of the Company by its Director is not sufficient to implicate them in case cheque issued towards repayment of installment of loan has been dishonoured,  by virtue of Section 141 of Negotiable Instrument Act and the Complaint U/s 138 of the NI Act for dishonour of cheque shall not be maintainable against such Directors. K.Srinath Singh Vs. North East Securities Ltd. 2007 (80) CLA 171 (SC).

ARBITRATION  LAWS – BY SHRI P K MITTAL
· The existence of Arbitration Agreement, as defined U/s 7 of the Act, is a condition precedent for exercise of powers by the court for appointment of Arbitration U/s 11 of the Arbitration and Conciliation Act, 1996.  Jagdish Chander Vs. Ramesh Chander 2007 (5) SCC 719.

· The order passed by the quasi judicial authority or tribunal is liable to be struck down when the impugned order does not record  the reasoning for arriving at the conclusion/findings by such authority as it is fundamental principle of law that all adjudication order must be speaking one.  Commissioner of Customs Vs. Peerless Consultancy Services Pvt.Ltd. 2007 (5) SCC 735.

· In case a party, who has a right to appoint Arbitrator, does not appoint Arbitrator despite legal notice given by the other party calling upon the party to appoint Arbitrator, has forfeited his right to appoint such Arbitrator once the party invoking the  Arbitration Clause has filed a petition U/s 11 (6) of the Arbitration & Conciliation Act, 1996 before the Court for appointment of arbitrator.  Union of India Vs. Bharat Battery Manufacturing Company Pvt.Ltd. 2007 (21) CLA-BL. Suppl. 92 SC.

CONSUMER LAWS – BY SHRI P.K.MITTAL

Although, the Hire Purchase Agreement may give right to the Bank to take possession of the vehicle but bank cannot take possession by use of force and have to follow statutory remedy, which be available in the law.  Citicorp Maruti Finance Ltd. Vs. S.Vijaya Lakshmi 2007 (CTJ) 1145 National Commission.

Simply because there was tampering of meter seal could not lead to the conclusion that there was a theft of electricity.  Penalty imposed upon the consumer is liable to be struck down. Dakshim Haryana Bijali Vitharan Nigam Ltd. Vs. Suresh Kumar 2007 (CTJ) 1174 National Commission

TRADE MARK,COPYRIGHT ACT & IPR LAWS – BY  SHRI  P K MITTAL
The Plaintiff is the owner of Trade Mark “MOONSTAR” and has  a copy right in artistic label i.e. Device of Star in LAP OF MOON.  The Defendant using Mark “SUPER STAR” and has kept essential mark of Trade Mark of Plaintiff in respect of  the same product as being sold by the Plaintiff.  The Plaintiff is entitled to an order of injunction against the Defendant from using the trade mark SUPER STAR as user of the products of educated persons . IZUK Chemical Works Vs. Babu Ram Dharam Prakash 2007 (143 DLT 245. 

The Plaintiff has a trade mark “SMIRNOFF” and has been selling its product VODKA and Defendant is also selling Alcoholic products under the trade mark “BRINSOFF” and both the mark are not deceptively similar nor can create confusion in the minds of consumer as the consumer are literate persons who could distinguish between the two products.  DIAGEO North America Vs. Shiva Distilleries Ltd.  2007 (143) DLT 321.

IMPORTANT JUDGEMNTS:
· In a private commercial transaction, parties could terminate a contract even without assigning any reason with a reasonable period of notice in terms of such a clause in the agreement.  Classic Motors Ltd. Vs. Maruti Udyog Limited 1997 (65) DLT 166.

· If a party is convicted under Section 138 of NI Act and has been directed to pay a fine and also undergo simple imprisonment, in case the order has been challenged in an appeal, the Appellate Court cannot dismiss the said appeal on the ground of non-deposit of fine imposed by the Trial Court.  The Supreme Court observed that the Appellate Court should have decided the appeal on merits irrespective of fact of non-deposit of fine. Vijay D. Salvi Vs. State of Maharashtra 2007 5 SCC 741.
DHAN YOGA– BY SHRI   PRADEEP K. AGGARWAL - CHARTERED ACCOUNTANT-9811300732

· Most of the persons are nowadays are desirous to have maximum wealth. We see that majority of people are running for money and a mad rush is in vogue to earn money from whatever means it comes. Reason for this madness is obvious.  Money commands so many things and happiness in life. And true to all, the most difficult task in today’s time is to earn money and wealth. Weather we are in business, profession or in service; we make all endeavors to earn more and more money. 

· The good astrologer can very well understand the degree of earnings and accumulated wealth in one’s life. In horoscope eleventh and second houses govern the income and wealth respectively. If eleventh house and 2nd houses are strong, then whatever may be the business/profession, one gets income and money throughout his life span from different sources?  Today I will try to highlight upon the 2nd house of horoscope which deals with the accumulated wealth.

· Accumulated wealth not only depicts monetary wealth, it includes your ancestral property, your family wealth like, your relationships with your parents, brothers and sisters and other family tree like uncles, aunts etc. Astrological we read the placement of starts in 2nd house and the placement of lord of 2nd house in benefic houses in horoscope. If both the placements are good, we can be sure of getting good income and henceforth accumulation of wealth but with certain exceptions. I am placing certain yogas which confirm the income /wealth of highest order in one’s horoscope as under:-

· Hence, if the lord of 2nd house is placed in 2nd (own) house or it is placed in ANGLE/KENDRA houses, it surely helps enhance income of the person. Further if benefic planets are placed in 2nd house or benefic planets aspect the 2nd house lord, then there is constant flow of income through out the lifespan of a person. For Example, in Scorpio and Aquarius ascendants, Jupiter is placed in 2nd house and is conjucted with Mars, persons becomes wealthy.

· Similarity in Leo Ascendant, if  Mercury being the lord of  2nd house is placed in 2nd house, person becomes very wealthy because in this case mercury becomes the lord of 11th and  2nd houses and it becomes exhaled in 2nd house.

· Contrary if lord of 2nd house is in 11th house or vice versa or 2nd lord is placed in 11th house and 11th lord if placed in 2nd house, it gives immense wealth to a person. If both the lords are in ANGLE/KENDRA then also same results are seen.

· Similarly in Gemini/Capricorn ascendants, VENUS is placed in its own 5th house and mars are placed in 11th house, persons become very rich. Similarly in Aquarius or Taurus ascendants, mercury is placed in its own 5th house and Moon, Mars and Jupiter are placed in 11th house, then also person becomes very rich.

· In Virgo and Libra ascendants, Saturn is placed in its own 5th house and Sun and Moon are conjucted in 11th house, then also person becomes rich of highest order. In fifth house, if Mars is placed in exalted position, and Venus is placed in 11th house, then also person becomes a rich person in his/her life.

· In case of PIECES ascendant, if Moon is placed in own 5th house, and Saturn is placed in 11th house, then person becomes very rich.

· In Leo ascendant, if Sun is aspected by Mars and Jupiter, this Yoga gives profits and money.

· In Cancer ascendent, if Moon is aspected by /or conjucted with Mercury and Jupiter, this Yoga gives extraordinary money gains.

· In Virgo and Gemini ascendants, if mercury is placed in Lagna and is aspected by or conjucted with Saturn and Jupiter, it gives money gains.

· In Sagittarius and Pieces ascendants, if JUPITER is aspected by MERCURY AND MARS, persons are rich by means.

· In Taurus and Libra asendants, if Venus is aspected by Saturn and Mercury, person becomes rich money wise.

· In Capricorn and Aquarius ascendants, if Saturn is aspected by MARS and JUPITER together, then person becomes rich.

· Lords of 5th and 9th houses are the planets which always bestow money to person and all planets conjucted with these planets also become significant for earnings and wealth. So in the Dasha/Anterdasha of 5th and 9th lords and planets conjusted with these lords, person earns substantially and gains money wise.

· Further as an exception if Mars and Moon are in 2nd house and are aspected by Mercury, the person  becomes extra ordinary rich and wealthy.

· If Sun is placed in 2nd house and any other planet except Saturn aspects the 2nd house and alternatively if Saturn is placed in 2nd house and except Sun, any other benefic planet aspects the 2nd house, then also the person becomes very rich and wealthy of extra ordinary grade. Since Sun and Saturn are foe to each other, therefore their aspect on each other destroys the results of 2nd house.

· These are some of the good Yogas which provide good monetary gains and persons becomes wealth provided other factors are not contrary and do not destroy the benefic results of Yogas discussed above, e.g. if 12 lord which is the house of expenditure, is placed in 2nd house, then person will surely earn but his/her expenses will also be of highest order and therefore accumulated wealth and savings will not be in that order as otherwise it would have been.

· There may be several other Dhan Yogas in person’s horoscope, but few have been taken into consideration for the purpose of this Article. Main thing to remember is that 11th and 2nd houses should be in favorable condition and all the planets placed, conjucted and aspecting 11th and 2nd house should be benefic planets and friends of each other.

· So it is clear that the richness of a person can be gauzed from the analysis of these houses and if a persons knows in advance that what quantum of money stars are projecting in one’s horoscope, he/she should feel satisfied for that level and would stop running unnecessarily behind money. Some of the things are to be left for Destiny to rule over.

Your suggestions and contributions are of great importance to us. Please give us your FEEDBACK, so that this Bulletin may be made of real use to you. Please write to us with your views and contributions at: pkm171@yahoo.com 
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